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INTRODUCTION

While the meaning of maritime security is subject
to different understandings, it undoubtedly
includes an interstate dimension concerned

with overlapping entitlement to maritime space.’

Clarity, certainty and predictability in maritime
entitlement and jurisdiction, established in accordance
with the “constitution” for the oceans - the 1982 UN
Convention on the Law of the Sea (UNCLOS) - is the
foundation for a rule-based order at sea.? The lack of
jurisdictional clarity can impede efficient utilisation of
maritime resources, result in skirmishes between law
enforcement or naval authorities of claimant states in
disputed areas, and is viewed as a threat to national
maritime security.? It also poses impediments to effective
national or regional action vis-a-vis traditional maritime
security threats including piracy and armed robbery at
sea, terrorism, illegal, unreported and unlicensed (IUU)
fishing, and other maritime crime.* Moreover, maritime
disputes undermine inter- and extraregional relations
and weaken any promise of collective action against
ecosystem degradation and biodiversity loss on a global
scale. Unsurprisingly, demarcation of maritime limits is
considered “an essential precursor to the full resource
potential of national maritime zones and the peaceful
management of the oceans.”®

For Southeast Asian states (consisting of the ten member
states of the Association of Southeast Asian Nations
[ASEAN] and Timor-Leste, who is on track to be the 11t
member),® sovereignty disputes coupled with congested
coastal geography, deeply indented gulfs, and coastal
areas scattered with small offshore features have

resulted in overlapping claims to maritime entitlement
that have not arisen in more diffuse regions like the
Southwest and Central Pacific Ocean.” While Southeast
Asia has been described as a “scene of very active and
innovative ocean boundary diplomacy”® and some level
of maritime jurisdictional clarity has been attained, there
remain pockets of maritime areas that are subject to
overlapping claims. While the territorial and maritime
disputes in the South China Sea are perceived as the
most contentious (particularly due to the involvement of
extraregional actors such as China and Taiwan), there are
also undelimited maritime areas between Southeast Asian
states themselves and between Southeast Asian states
and extraregional states (such as India, Palau, China and
Australia) outside the South China Sea.” These underlying
interstate maritime entitlement and delimitation disputes
manifest differently with varying degrees of gravity, from
diplomatic protests to skirmishes between naval and coast
guard authorities, all of which have consequences for
maritime security in Southeast Asia.’®

Adding another potential layer of jurisdictional complexity
is sea level rise (SLR) caused by ocean thermal expansion
and ice sheet melt attributable to exponential increases

in greenhouse gas (GHG) emissions. The most recent
projection by the Intergovernmental Panel on Climate
Change (IPCC)" states that it is virtually certain that
global mean sea level rise will continue to rise over the

21t century; the likely global sea level rise by 2100 is 0.15
-0.23 m under a low GHG emissions scenario, and 0.20
-0.29 m under a very high GHG scenario.” While there
are regional variations in SLR, Southeast Asia is one of the
most vulnerable regions to SLR due to the concentration
of activities along the region’s low-lying coastal areas, high
population, and landmass.” All Southeast Asian states

are coastal states except for landlocked Laos, and two

of these (the Philippines and Indonesia) are the world’s
largest archipelagic states. Moreover, recent studies
indicate that Southeast Asian coastal cities are sinking the
fastest globally and this will amplify the impacts of SLR."

SLR presents a whole gamut of destructive consequences
including coastal erosion, storm surges, saltwater
intrusion, loss of mangrove forests, the destruction of
coastal facilities, displacement of populations, risks to
marine ecosystems and concomitant impacts on living
resources and food security, and most extreme, loss of
territory.” All of these consequences have implications
for multiple aspects of maritime security.'® However, it is
the alteration of the physical configuration of coasts and
consequent effects on unilateral limits (baselines and
outer limits of maritime zones) and maritime boundaries
that has the most significant repercussions for maritime
jurisdictional clarity in Southeast Asia. UNCLOS,
negotiated before climate change became a serious
global problem, does not explicitly mention climate
change or sea level rise and with one exception, has no
express rules on consequences to unilateral limits and
maritime boundaries in the event of climate change-
induced SLR.” A central question is to what extent
UNCLQOS addresses the impact of SLR on unilateral
maritime limits and maritime boundaries. Pacific Island
states, particularly vulnerable to SLR and facing the
reduction or complete loss of maritime entitlement,
have been driving legal developments in this area, and
have adopted a uniform and collective approach of
legally preserving baselines, maritime zone entitlements,
and boundaries despite the occurrence of SLR."®




Two international bodies of legal scholars and experts, the
International Law Association (ILA) and International Law
Commission (ILC), are also examining these issues in the
broader context of SLR and international law, motivated in
part by the risk that SLR poses to the certainty of unilateral
limits and boundaries and consequent implications for
international stability and security.””

To this end, this article will explore the potential
implications of SLR for the maritime security of Southeast
Asian states through the lens of SLR’s impact on maritime
jurisdictional clarity. The analysis is divided into three
parts. Section 2 outlines current practices of Southeast
Asian states on baselines, maritime zone outer limits,

and maritime boundaries. Section 3 examines Southeast
Asian states’ approaches to SLR in the light of current
discussions on its legal effect on baselines, maritime
zones and maritime boundaries. Section 4 makes some
preliminary observations on the implications of SLR for
jurisdictional clarity (and consequently maritime security)
in Southeast Asia. Section 5 concludes by making some
suggestions on how Southeast Asian states can mitigate
the impacts of SLR from a legal perspective and highlights
certain challenges that they may face in doing so.

This article focuses on SLR’s impact on baselines, maritime
zones and maritime boundaries generated from the
mainland coast of Southeast Asian states and excludes
analysis of maritime claims made from the features in the
South China Sea, which raises different issues.?° [t also
does not discuss the legal implications of the complete
loss of territory (and consequent loss of maritime
entitlement) resulting from SLR, but confines the analysis
to its impact on unilateral limits and maritime boundaries,
which may result in a reduction of maritime entitlement.
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SOUTHEAST ASIAN
STATES’ PRACTICE ON
BASELINES, MARITIME
ZONES AND MARITIME
BOUNDARIES



UNCLOS sets out, inter alia, rules on the baselines from
which maritime entitlement is generated, its extent, and
states’ obligations if such entitlement overlaps.

The legal basis for coastal states” maritime entitlement

in oceans spaces predates UNCLOS and has along

history, shaped by competing state interests, power,

and technological developments. From its beginnings,
various justifications have been articulated on why states
should have exclusive rights over ocean spaces and their
resources as opposed to why they should be free for use by
all states.?' In the early twentieth century, the rationale most
widely accepted was that sovereignty over land territory
was the legal basis for coastal states’ rights in ocean spaces.??
This notion first arose in the context of the territorial sea,®
and was more explicitly articulated as “the land dominates
the sea” principle by the International Court of Justice

(ICJ) inrelation to coastal states’ rights over the continental
shelf2* While the “land dominates the sea” principle is

not mentioned in UNCLOS, post-UNCLOS maritime
delimitation cases have held that territorial sovereignty
overthe land is a precondition for coastal state sovereignty,
sovereign rights and jurisdiction in ocean spaces.®

UNCLOS proceeds on an assumption that territorial
sovereignty is settled, and coastal states are entitled to
draw baselines from that territory. There are three types of
baselines recognised under UNCLOS: normal, straight and
archipelagic, and coastal states may determine baselines
by any of these methods to suit different conditions 2
Coastal states have sovereignty over a 12 nautical mile (M)
territorial sea drawn from their baselines, subject to the
innocent passage rights of foreign vessels?” Archipelagic
states have sovereignty over archipelagic waters

enclosed by archipelagic baselines subject to the right of
archipelagic sea lane passage, and sovereignty over the
territorial sea measured from archipelagic baselines.?®
Coastal and archipelagic states have sovereign rights over
natural resourcesin the 200 M Exclusive Economic Zone
(EEZ) and continental shelf that may extend beyond 200
M if the coastal/archipelagic state meets certain geological
and geomorphological criteria (extended continental
shelf) 2% Islands, which are naturally formed areas of

land above water at high tide, also generate maritime
entitlements: if they can sustain human habitation or

an economic life of their own, they are entitledtoa12 M
territorial sea, EEZ, and continental shelf; if they cannot,
then such islands are considered rocks, only entitled to a
12 M territorial sea.®°

From the 1960s, newly independent Southeast Asian
states began to establish baselines and make claims to
territorial seas, archipelagic waters, EEZs and continental
shelves, driven by the need for ocean resources and
the concomitant economic security that would bring.
However, congested coastal geography, coupled with
sovereignty disputes over offshore features, historic
waters claims, and differing interpretations of the
applicable international law resulted in a multitude of
overlapping maritime claims, some of which have been
settled by the establishment of maritime boundaries
or by provisional arrangements pending agreement on
boundaries.* The following sections outline Southeast
Asian state practice on baselines, maritime zones and
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maritime boundaries from their mainland coasts. Table
1provides an overview of baseline and maritime zone
claims of Southeast Asian states and Table 2 provides the
list of maritime boundary arrangements that have been
concluded by at least one Southeast Asian state.

NORMAL BASELINES

As a default rule, the outer limits of a state’s territorial

sea, EEZ and continental shelf are drawn from its normal
baselines, which as provided in Article 5 correspond to
“the low-water line along the coast as marked on large-
scale charts officially recognised by the coastal State.”

The low-water line is of further significance in determining
baselines or closing lines with respect to reefs (Article

6)*, the mouths of rivers (Article 9)*, bays (Article 10), or
low-tide elevations situated in the territorial sea (Article
13).34 Coastal states have discretion on what vertical datum
can be used to depict their low-water ling;** most rely on
the lowest astronomical tide (LAT) in order to maximise
the seaward limit of their internal waters and consequently
the area where the territorial sea begins 3 UNCLOS

does not specify what is meant by “large-scale charts
officially recognized by coastal states.” Charts have been
understood to mean nautical charts (i.e., “a map specifically
designed to meet the needs of maritime navigation”).¥ The
coastal state does not have to produce the chart (i.e, it can
rely on charts produced by other hydrographical agencies)
and only has to “recognize” it.* Issuing or authorising a
chart for use in navigation under the Safety of Life at Sea
(SOLAS) may constitute recognition under Article 5, and

if no chart has been officially recognised, the low-water
line may be determined by recourse to other means.*’
UNCLOS does not require the deposit of charts with the
UN to give normal baselines due publicity.

Bruneihas not enacted any specific legislation on baselines
but its Territorial Waters Act states that the territorial sea
breadth shall be measured in accordance with international
law and that the relevant authority will publish a large-scale
map indicating “the low-water marks.”°

Singapore has not enacted any legislation setting out

its baselines. Singapore’s Hydrographic Division has
issued nine nautical charts for navigational use, which
indicate its port limits and traffic separation schemes,
but not the low-water line.# Singapore, being land-
scarce and geographically disadvantaged, has engaged
in extensive land reclamation since colonial times and is
reported to have expanded its area by 25 % from 58,150
to 71,910 hectares in order to support development and
urbanisation.*? UNCLOS permits the artificial extension
of the coastline; the low-water line around Singapore’s
reclaimed land constitutes its normal baselines.#* In
terms of maritime boundaries, Singapore and Indonesia
reportedly agreed that the alterations to the former’s
baselines due to land reclamation would have no impact on
the position of its territorial sea delimitations in 2009 and
201444 In media reports, Malaysia has expressed concern
that Singapore’s land reclamation projects would impact
the location of its baselines (and extend its territory closer
to Malaysia), which could affect the pending delimitation
between their coasts. 4
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Timor-Leste has enacted legislation which adopts the
low-tide line as the normal baseline except for straight lines
drawn across the mouth of rivers and bays.* The low-tide
line has been defined as the low-tide line of the seashores
of the territory of Timor-Leste, as shown in official larger
scale maps officially recognised by the Government of
Timor-Leste#

Brunei, Singapore and Timor-Leste have no obligation
under UNCLOS to deposit charts or geographical
coordinates with the UN Secretary-General (SG).

STRAIGHT BASELINES

Straight baselines can be used in certain exceptional
circumstances, recognised under customary
international law and reflected in Article 7 of UNCLOS #¢
Straight baselines can be drawn around coastlines that
are deeply indented and cut into, or where a fringe

of islands is present along the coast in its immediate
vicinity.*? Article 7 (2) recognises that in the presence of a
delta and other natural conditions causing the coastline
to be highly unstable, straight baselines shall remain
effective until changed by the coastal state in accordance
with UNCLOS, notwithstanding subsequent regression
of the low-water line. Additionally, the drawing of straight
baselines “must not depart to any appreciable extent
from the general direction of the coast,” and the sea areas
to be enclosed “must be sufficiently closely linked to

the land domain to be subject to the regime of internal
waters”.5° The language in Article 7 has been described as
“imprecise” so as to “allow any coastal country, anywhere
in the world to draw straight baselines along its coast.”
International courts and tribunals have held that straight
baselines are an exception to the normal rules for the
determination of baselines and hence must be applied
restrictively.®

Cambodia,* Malaysia,** Myanmar,® Thailand® and
Vietnam® have enacted legislation or issued statements
which reflect that in certain localities of their coast,
straight baselines have been drawn. Their straight
baseline claims have been protested by other states for
being inconsistent with Article 758 However, in some of
their maritime boundary delimitations, these Southeast
Asian states have either accepted the non-UNCLOS
compliant straight baseline claims of other states,*

or have disregarded them for maritime boundary
delimitation.¢°

Unlike normal baselines, Article 16 requires straight
baselines to be “shown on charts of a scale or scales
adequate for ascertaining their position” or substituted
with “a list of geographical coordinates of points,
specifying the geodetic datum”;®' states shall give due
publicity to straight baselines and shall deposit either the
charts or lists with the Secretary-General of the United
Nations.®? Only Malaysia and Myanmar have officially
submitted lists of their geographical coordinates with the
UN SG.%* Cambodia, Thailand and Vietnam have declared
the geographical coordinates for their straight baselinesin
their national legislation, but this may not be sufficient to
meet the due publicity requirements in Article 16,44

ARCHIPELAGIC
BASELINES

Archipelagic states can draw archipelagic baselines
“joining the outermost points of the outermost islands

and drying reefs of the archipelago” under Article 47 of
UNCLQOS, if they meet the definition of an “archipelagic
state” under Article 46 and fulfil the conditions in Article
47. Archipelagic baselines can only be drawn from low-tide
elevations if “lighthouses or similar installations which are
permanently above sea level have been built on them or
where a low-tide elevation is situated wholly or partly at a
distance not exceeding the breadth of the territorial sea
from the nearest island.”® Archipelagic states also have
due publicity obligations under Article 47 (9); they are
similar to straight baselines in that they should be shown
on charts of an adequate scale or substituted with a list

of geographical coordinates of points, specifying the
geodetic datum, and these charts or lists shall be deposited
with the UN SG.¢¢

Indonesia, an archipelagic state consisting of
approximately 17508 islands, has enacted a series of
national laws establishing its archipelagic baselines in
1998 (around Natuna Islands), and in 2002 as amended in
2008, which have been deposited with the UN pursuant
to Article 47 (9) of UNCLOS.¥ Its baseline system is
composed of 192 baseline segments, of which 160 are
straight archipelagic baselines and 32 are normal baseline
segments, and the basepoints are only onislands and not
on low-tide elevations.®® While Indonesia’s baselines have
been described as consistent with Article 47 of UNCLOS,
Timor-Leste has lodged a protest, stating that it does not
recognise certain segments of Indonesia’s archipelagic
straight baselines which cut into the maritime claims of
Timor-Leste ¢

The Philippines, an archipelagic state consisting of 7641
islands, enacted legislation in 2009 to draw archipelagic
baselines which have been deposited with the UN SG
pursuant to Article 47 (9) of UNCLOS.° The Philippines
uses islands and reefs (and not low-tide elevations) in
the construction of archipelagic baselines.” China has
objected to the Philippines’ deposit of archipelagic
baselines because the Philippines’ Act claimed the
Kalayaan Island Group (part of the Spratly Islands in the
South China Sea claimed by China) as subject to the
Philippines’ sovereignty and jurisdiction.”

MARITIME ZONES

Baselines determine the outer limits of the 12 M territorial
sea, the contiguous zone, the 200 M EEZ and the 200

M continental shelf” If states meet certain geological

and geomorphological requirementsin Articles 76

(4) to (6) of UNCLOS, they may also be entitled to

an extended continental shelf beyond 200 M. They

must submit information on continental shelf limits
beyond 200 M to the Commission on the Limits of the
Continental Shelf (CLCS), who shall make final and binding
recommendations on these outer limits.”*

Coastal states do not have publicity requirements for
territorial sea or contiguous zone outer limits but do have
publicity requirements for the outer limits of the 200 M
EEZ (Article 75), the 200 M continental shelf (Article 84),



and extended continental shelf’® For the latter, continental
shelf limits established by a coastal state on the basis of
the CLCS recommendations shall be final and binding, and
the coastal state must deposit with the UN SG charts and
relevant information that permanently describe the outer
limits of its continental shelf under Article 76 (9).7°

All Southeast Asian coastal states have either enacted
legislation or issued statements or proclamations that
claimaterritorial sea, an EEZ, and a continental shelf, some
of which predates the adoption of UNCLOS.”” With the
exception of Vietnam, none of the Southeast Asian states
have deposited charts or geographical coordinates with
the UN SG on the outer limits of the EEZ or continental
shelf pursuant to Articles 75 and 84. Vietnam’s deposit of
geographical coordinates relates to its maritime boundary
agreement for the territorial sea, EEZ, and continental shelf
with China in the Gulf of Tonkin.”®

Brunei,”? Indonesia,®° Myanmar®' the Philippines,
Malaysia and Vietnam (jointly),®* Vietnam,®* and Malaysia®
have either submitted preliminary information or made
submissions on their extended continental shelf claims

to the CLCS. Only Indonesia’s claim in respect of North-
West Sumatra Island and the Philippines’ claim in Benham
Rise from Luzon Island have been subject to a final and
binding recommendation by the CLCS & Indonesia has not
deposited charts and relevant information permanently
describing the outer limits of its continental shelf pursuant
to Article 76 (9), but the Philippines has.® The remaining
submissions of Southeast Asian states have not been
considered by the CLCS, and indeed, some of them may
not be, given that they have been the subject of objections
by other states on the grounds that a “land or maritime”
dispute exists.® The upshot is that only the Philippines has
permanently established the outer limits of its extended
continental shelf claim in Benham Rise under Article 76 (9).

MARITIME
BOUNDARIES

Inthe event there are overlapping claims to the territorial
sea, EEZ and/or continental shelf, maritime delimitation

is effected either by negotiations resulting in a treaty or
by third-party dispute settlement, which can be binding
(adjudication by international courts and tribunal or
arbitration) or non-binding (mediation or conciliation).
For the territorial sea, Article 15 of UNCLOS requires either
the use of equidistance or the median line, except where
historic title or special circumstances exist which require
another method to be used. For the EEZ and continental
shelf, delimitation is to be “effected by agreement on the
basis of international law, as referred to in Article 38 of

the Statute of the [ICJ] in order to achieve an equitable
solution.”® International courts and tribunals have fleshed
out the methodology for maritime delimitation as a three-
stage approach: establishing a provisional equidistance
or median line unless there are compelling reasons that
make this unfeasible; consideration of whether there

are factors calling for the adjustment of the provisional
equidistance line to achieve an equitable result (including
the configuration of coasts and presence of islands);

and verification that the boundary does not lead to an
inequitable result due to disproportionality between the
ratio of respective coastal lengths and the ratio of the
relevant maritime area.”®

Southeast Asia has been described as a “scene of very
active and innovative ocean boundary diplomacy.””" From
1969 (the beginning of UNCLOS negotiations) to date,
Southeast Asian states have been a party to 32 delimitation
agreements relating to the territorial sea, EEZ and/or
continental shelf, as well as provisional arrangements
pending maritime delimitation (although not all of them
arein force) (see Table 2). A majority of such agreements
were concluded before the entry into force of the
UNCLOS or before some states had enacted baselines,
and certainly before the recognition of the potential
ramifications of SLR on maritime entitlement and
boundaries. Southeast Asian states have also been a
party to a number of provisional arrangements pending
agreement on maritime boundaries (see Table 2).

With regard to third-party dispute settlement on maritime
boundaries, Malaysia, Singapore and Thailand have
exercised their option under Article 298 of UNCLOS to
exclude them from compulsory dispute settlement under
Part XV of UNCLOS.?? Timor-Leste initiated compulsory
conciliation with Australia, which led to a maritime
boundary in 2018;” Bangladesh initiated proceedings
against Myanmar in respect of maritime boundaries

in the Bay of Bengal;”* and Malaysia’s proceedings
against Singapore before an Annex VIl tribunal on land
reclamation also included a request for the delimitation
of the boundary between the territorial waters of the two
states in the west of Singapore, although the proceedings
were terminated and both agreed to resolve maritime
boundaries through amicable negotiation.?

Despite the progress in demarcating maritime jurisdiction
(or concluding provisional arrangements pending
delimitation),” there are still undelimited areas in which
skirmishes over the exercise of conflicting entitlement
orjurisdictional rights flare up.” For example, Cambodia
has not concluded any maritime boundary agreements;
however, it has concluded the 1982 Historic Waters
Agreement with Vietnam and a 2001 Memorandum of
Understanding on overlapping claims to the continental
shelf in the Gulf of Thailand,?® which contemplate further
negotiations on boundaries and/or joint development

of resources in these areas.?” Cambodia has undelimited
boundaries with Vietnam and Thailand. Indonesia still

has undelimited territorial sea boundaries with Malaysia,
Singapore and Timor-Leste; continental shelf boundaries
with Malaysia (Sulawesi sea), the Philippines, Palau and
Timor-Leste; and EEZ boundaries with India, Thailand,
Vietnam, and Malaysia.'°° Malaysia still needs to delimit
boundaries with Singapore to the east and west of their
coastlines, with Indonesia and with the Philippines. The
Philippines has only concluded one maritime delimitation
agreement with Indonesia and has undelimited areas
with Indonesia, Malaysia, and Palau. Singapore has
undelimited areas with Malaysia and Indonesia, including
in the vicinity of the island of Pedra Branca belonging

to Singapore.'®? Thailand has undelimited areas with
Cambodia and Indonesia."® Timor-Leste has undelimited
areas with Indonesia;'°* and Vietnam has undelimited
areas with Cambodia, Malaysia, Thailand, and Indonesia,
although some of these areas are subject to provisional
arrangements (Table 2).
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TABLE 1: BASELINES AND MARITIME ZONES OF SOUTHEAST
ASIAN STATES

Baselines Maritime Zone Claims Extended Continental Shelf Claims

Y [=
(]
3 o o 8 3
c i 3 2 .g & c
O 15 = = w0 17,) |5 9
8 s 3 E sy 598 Y8 = 3
= a O g O w O 0O O o a
Brunei Normal NA No Yes - Yes Yes Pl No No NA
Cambodia  Straight No  United Yes Yes Yes VYes No NA NA NA
States
Indonesia  Archipelagic Yes Timor- Yes No Yes VYes 4sub- 1recom- No No
Leste missions  mendation
Malaysia Straight Yes Singapore Yes No Yes Yes 2sub- No China NA
missions Philippines
Myanmar Straight Yes Bangladesh Yes Yes Yes Yes 1sub- No Bangladesh NA
mission
Philippines Archipelagic Yes China Yes No VYes Yes 1sub- 1recom- No Yes
mission mendation
Singapore  Normal NA No Yes No Yes No No NA NA NA
Thailand Straight No  United Yes VYes Yes Yes No NA NA NA
States
Germany
Timor-Leste Normal NA  No Yes Yes Yes Yes No NA NA NA
Vietnam Straight No  United Yes No Yes Yes 2sub- No China NA
States missions Philippines
Key
CLCS Commission on the Limits of the Continental Shelf
NA Not Applicable
Pl Preliminary Information to the CLCS

submission Submission to the CLCS
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TABLE 2: MARITIME BOUNDARY ARRANGEMENTS IN SOUTHEAST ASIA

No.

MARITIME DELIMITATION AGREEMENTS

Year

Parties

Type of
Delimitation

Signed/
Entered Into
Force

Title
[with endnote to full title of
Agreement]

1 1969 Indonesia  Continental Shelf Straits of Malacca 27 Oct 1969 1969 Indonesia-Malaysia
Malaysia West South China 7 Nov 1969 Continental Shelf Delimitation
Sea (Straits of Malacca and the
East South China South China Sea)
Sea
2 1970  Indonesia  Territorial Sea Straits of Malacca 17March 1970 1970 Indonesia-Malaysia
Malaysia 8 Oct 1971 Territorial Sea Delimitation
(Straits of Malacca)
3 1971 Indonesia Continental Shelf New Guinea 18 May 1971 1971 Indonesia-Australia (Papua
Australia Arafura Sea 8 Nov 1973 New Guinea) Continental Shelf
(PNG) Delimitation (New Guinea and
Arafura Sea)
4 1971 Indonesia Continental Shelf Strait of Malacca 17 Dec 1971 1971 Indonesia-Thailand
Thailand Andaman Sea 16 July 1973 Continental Shelf Delimitation
(Straits of Malacca and
Andaman Sea)
5 1971 Indonesia  Continental Shelf Northern Part of the 21Dec 1971 1971 Indonesia-Malaysia-
Malaysia Strait of Malacca 16 July 1973 Thailand Continental Shelf
Thailand Delimitation (Straits of Malacca)
6 1972 Indonesia Continental Shelf Timor Sea 9 Oct 1972 1972 Indonesia-Australia
Australia Arafura Sea 8 Nov 1973 Continental Shelf Delimitation
(Timor Sea and Arafura Sea)
7 1973 Indonesia  Single Multi- South of New 12 Feb 1973 1973 Indonesia - Australia
Australia Purpose Guineainthe 26 Nov 1974 (Papua New Guinea)
(PNG) Territorial Sea, Arafura Sea Delimitation (Arafura Sea)
Continental Shelf
Fishery Boundary
8 1973 Indonesia  Territorial Sea Straits of Malacca 25 May 1973 1973 Indonesia-Singapore
Singapore 29 Aug 1974 Territorial Sea Delimitation
(Straits of Malacca)
9 1974 Indonesia Continental Shelf  Andaman Sea 8 Aug 1974 1974 Indonesia-India
India dividing the shelf 17 Dec 1974 Continental Shelf Delimitation
between Nicobar (Andaman Sea)
Islands and Sumatra
of Indonesia
10 1975  Indonesia Continental Shelf Andaman Sea 11 Dec 1975 1975 Indonesia-Thailand
Thailand 18 Feb 1978 Continental Shelf Delimitation
(Andaman Sea)
11 1977  Indonesia Continental Shelf Andaman Sea 14 Jan 1977 1977 Indonesia-India
India 15 Aug 1977 Continental Shelf Delimitation
(Andaman Sea)
12 1978  India Continental Shelf Andaman Sea 22 June 1978 1978 India-Thailand Continental
Thailand 15 Dec 1978 Shelf Delimitation (Andaman
Sea)
13 1978  Indonesia  Continental Shelf Andaman Sea 22 June 1978 1978 Indonesia-India-Thailand
India 2March 1979 Continental Shelf Delimitation
Thailand (Andaman Sea)
14 1979 Malaysia Territorial Sea Straits of Malacca 24 Oct 1979 1979 Malaysia-Thailand
Thailand Gulf of Thailand 15 July 1982 Territorial Sea Delimitation

(Straits of Malacca and Gulf of
Thailand)
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15 1979  Malaysia Continental Shelf Gulf of Thailand 24 Oct 1979 1979 Malaysia- Thailand
Thailand 15 Oct 1982 Continental Shelf Delimitation
(Gulf of Thailand)
16 1980 Myanmar Single Multi- Andaman Sea 25 July 1980 1980 Myanmar -Thailand
Thailand Purpose 12 April 1982 Delimitation (Andaman Sea)
Territorial Sea,
Continental Shelf
Fishery Boundary
17 1980 Indonesia  Single Multi- Pacific Ocean 13 Dec 1980 1980 Indonesia-Papua New
Papua New Purpose 10 July 1982 Guinea Delimitation (Pacific
Guinea Continental Shelf Ocean)
EEZ
18 1981  Indonesia Provisional Timor Sea 29 Oct 1981 1981 Indonesia-Australia
Australia Fishery Line 1Feb 1982 Provisional Fishery Delimitation
(Timor Sea)
19 1986  Myanmar Single Multi- Andaman Sea 23 Dec 1986 1986 Myanmar-India
India Purpose Coco Channel 14 Sept 1987 Delimitation (Andaman Sea,
Territorial Sea, Bay of Bengal Coco Channel and Bay of
Continental Shelf Bengal)
Fishery Boundary
20 1993  India Continental Shelf Andaman Sea 27 Oct 1993 1993 India- Thailand
Thailand Continental Shelf Delimitation
(Andaman Sea)
21 1993  India Continental Shelf Andaman Sea 27 Oct 1993 1993 India-Myanmar-Thailand
Myanmar 24 May 1995 Continental Shelf Delimitation
Thailand (Andaman Sea)
22 1995 Malaysia Territorial Waters  Johor Straits 07 Aug 1995 1995 Malaysia-Singapore
(Johor) 07 Aug 1995 Territorial Waters Delimitation
Singapore (Johor Strait)
23 1997  Australia Multiple Timor Sea 14 Mar 1997 1997 Australia-Indonesia
Indonesia  Boundaries Notyetinforce Delimitation (Timor Sea)
Continental Shelf
EEZ
24 1997  Thailand Single Multi- Gulf of Thailand 9 Aug 1997 1997 Thailand-Vietnam
Vietnam Purpose 27 Dec 1997 Delimitation (Gulf of Thailand)
Continental Shelf
EEZ
25 2000 China Single Multi- Gulf of Tonkin 25Dec2000 2000 China-Vietnam
Vietnam Purpose 30June2004 Delimitation (Gulf of Tonkin)
Territorial Sea
Continental Shelf
EEZ
26 2003 Indonesia  Continental Shelf South China Sea 26 June2003 2003 Indonesia-Vietnam
Vietnam 29 May 2007 Continental Shelf Delimitation
(South China Sea)
27 2009 Indonesia  Territorial Sea Singapore Strait 10 March 2009 2009 Indonesia-Singapore
Singapore (Western) 30 August Territorial Sea Delimitation
2009 (Western Singapore Strait)
28 2009 Brunei Single Multi- Off Borneo Unknown* 2009 Brunei-Malaysia
Malaysia Purpose Delimitation (off Borneo)
Territorial Sea
Continental Shelf
EEZ
29 2014 Indonesia EEZ Mindanao Sea / 23 May 2014 2014 Indonesia-Philippines
Philippines Celebes Sea 1Aug 2019 EEZ Delimitation (Mindanao /

Celebes Sea)
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30 2014 Indonesia  Territorial Sea Singapore Strait 3Sept 2014 2014 Indonesia-Singapore

Singapore (Eastern) 10 Feb 2017 Territorial Sea Delimitation
(Eastern Singapore Strait)

31 2018  Australia Continental Shelf Timor Sea 6March2018 2018 Australia-Timor-Leste
Timor- EEZ 30 August 2019 Establishing their Maritime
Leste Boundaries in the Timor Sea

32 2022 Indonesia EEZ South China Sea Unknown 2022 Indonesia-Vietnam EEZ
Vietnam Boundary

PROVISIONAL ARRANGEMENTS PENDING MARITIME BOUNDARIES

33 1979 Malaysia Joint Gulf of Thailand 24 Oct 1979 1979/1990 Malaysia-Thailand
1990  Thailand Development 15 July 1982 Provisional Arrangement
(Seabed (Gulf of Thailand)
Resources)
34 1982 Cambodia Joint Historic Gulf of Thailand 7 July 1982 1982 Cambodia-Vietnam
Vietnam Waters 7 July 1982 Provisional Arrangement
(Gulf of Thailand)
35 1989  Australia Joint Timor Sea 11 Dec 1989 1989 Australia-Indonesia
Indonesia Development 9 Feb 1991 Provisional Arrangement
(Seabed (Nolongerin (Timor Sea)
Resources) force)
36 1992 Malaysia Joint Gulf of Thailand 5June 1992 1992 Malaysia-Vietnam
Vietnam Development 5 May 1992 Provisional Arrangement
(Seabed (Gulf of Thailand)
Resources)
37 1999 Malaysia Joint Gulf of Thailand Notin Force 1999 Malaysia-Thailand-
Thailand Development Vietnam Provisional
Vietnam (Seabed Arrangement (Gulf of Thailand)
Resources)
38 2000 Australia Joint Timor Sea See Endnote 2002 Australia-East Timor
2002 EastTimor Development Provisional Arrangement
2003 (Seabed (Timor Sea)
2006 Resources
39 2001 Cambodia Joint Gulf of Thailand 18 June 2001 2001 Cambodia-Thailand
Thailand Development Notyetinforce Provisional Arrangement
(Seabed (Gulf of Thailand)
Resources)
40 2005 China Joint Marine South China Sea 14 March 2005 2005 China-Vietnam-
Philippines  Seismic Surveys (Nolongerin Philippines Provisional
Vietnam force) Arrangement (South China Sea)
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SOUTHEAST A
APPROACH
IMPLICATIOR
SLR ON BAS
MARITIME £
AND MARITH
BOUNDARIE

Southeast Asia is one of the world’s fastest grow

regions, and the GHG emissions of Southeast’ A

states are projected to increase in the years leading

up to 2030.1%5 T

At the same time, Southeast Asia is one of the most '_l:".“ it
vulnerable regions to the impacts of climate change
including SLR due to high levels of economic activity:
on coasts, with an estimated 77 % of the region’s =
populations living in coastal areas.’® Southeast Asian
states face different levels of SLR within varying

time frames and with different consequences
depending on the particular social, economic and
geographic circumstances of the state.'”” Vietnam
has the highest coastal population, followed by
Thailand and Malaysia.'°® Vietnam and Thailand are
projected to be below average annual coastal flood
levels by 2050."°? Cambodia (with a relatively smaller
littoral zone in the Gulf of Thailand) and Singapore
(hemmed in by calmer straits) have a small total
coastal area exposure," but both are low-lying, with
projected SLR in Singapore to be 1m by 2050.™"

SLR will also have significant consequences for the
archipelagic states, Indonesia and the Philippines.
For example, Indonesia is projected to lose
approximately 1950 hectares in their coastal area and
at least 115 of Indonesia’s islands may be underwater
by 2100 because of SLR and land subsistence."?
Similarly, an estimated 16.9 % of the Philippines’
islands are projected to become submerged under
extreme scenarios of SLR (6 m)."™ The following
sections first outline current developments in various
fora on the legal effect of SLR on baselines, maritime
zones and maritime boundaries, followed by an
examination of the approach of Southeast Asian
states to these issues.

iw



CURRENT DEVELOPMENTS ON THE
LEGAL EFFECT OF SLR ON BASELINES,
MARITIME ZONES AND MARITIME

BOUNDARIES

UNCLOS was negotiated at a time when SLR
and its effects was not perceived as anissue
that needed to be addressed.™ Consequently,

a critical question has been to what extent
UNCLOS addresses consequences to baselines,
outer limits of maritime zones and maritime
boundaries in the event of changing coastal
geography caused by anthropogenic SLR.
There are two main arguments that have been
canvassed in the scholarly literature.

First, the ambulatory interpretation of UNCLOS
posits that when there is geographical change
including changes caused by SLR, states

have an obligation to adjust normal baselines
and its outer limits to reflect the physical
realities of the coast." This applies equally to
maritime boundaries effected by agreement
or established through third-party dispute
settlement, which are “constructed from the
most appropriate points on the coasts of the
two states concerned, with particular attention
being paid to those protuberant coastal points
situated nearest to the area to be delimited.”™”

Second, the counterargument is that baselines,
outer limits of maritime zones and maritime
boundaries can be preserved by the coastal
state under UNCLOS regardless of geographical
change wrought by sea level rise. Where a state
“has established lawful and effective maritime
limits, the coastal state is not legally required

to redraw them in response to subsequent
geographical change or revision of existing
charts to record such change”, although it

may elect to do so depending on a range of
considerations (except outer continental shelf
limits deposited in accordance with Article 76
[9]).""8 Similarly, maritime boundaries, unless
there are specific terms in them, are permanent
and “neither the prospect of climate change,
nor its possible effects can jeopardise the

large number of settled maritime boundaries
throughout the world.”""

There are numerous initiatives that are
considering this issue, including efforts by the
ILA Committee on Sea Level Rise (ILASLR
Committee)™° and the ILC’s Study Group on
Sea Level Rise (ILC SLR Study Group), although
they have different mandates and functions.
21tis particularly relevant that the ILC SLR
Study Group, pursuant to its mandate, invited
information and other submissions from UN
member states on their legislative and other
practices on these issues and has “played a
central role in facilitating a global forum for the
exchange of views of States: the UNGA Sixth
Committee.”'?2 Given the extensive literature
and discussion on the legal effect of SLR on
arange of law of the sea issues,”?® including
extensive legal analysis carried out by both
above-mentioned initiatives,® this section

will only briefly highlight the most recent
developments.

First, both the ILA SLR Committee and the

ILC SLR Study Group have emphasised that
UNCLOS does not prevent the preservation

of baselines, maritime zones outer limits, and
maritime boundaries by states even if there is
geographical change to the coasts as a result of
SLR. The ILA Sea Level Rise Committee in 2018
proposed that:

States should accept that, once the baseline
and the outer limits of the maritime zones of

a coastal oran archipelagic State have been
properly determined in accordance with the
detailed requirements of [UNCLOS], that

also reflect customary international law, these
baselines and limits should not be required to
be readjusted should sea level change affect the
geographical reality of the coastline

The ILC SLR Study Group iniits First Issues
Paperin 2020 observed that UNCLOS does
not “prohibit expressis verbis such preservation”
of baselines and outer limits and that “nothing
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prevents Member States from depositing notifications, in
accordance with the Convention, regarding the baselines
and outer limits of maritime zones measured from the
baselines and, after the negative effects of sea level rise
occur, to stop updating these notifications in order to
preserve their entitlements.”? Moreover, both the ILASLR
Committee and the ILC SLR Study Group have endorsed
the position that in order to preserve legal stability, security,
certainty and predictability, existing maritime delimitation
(either effected by agreement or by adjudication) should
be preserved notwithstanding coastal changes produced
by sea level rise.”” The ILC SLR Study Group also noted
that based on a survey of maritime delimitation treaties
done by the UN Office of Codification, the majority of
them did not include provisions on amendments; many
had express provisions on the permanent character of
delimitation; and none provided for adjustment as a
consequence of SLR.?

Second, the views of states reflected in submissions made
to the ILC SLR Study Group, statements made in the UN
Sixth Committee, and “collective positions as expressed
in various international and regional declarations”??
demonstrate an increasing convergence on the analysis
put forth by the ILC SLR Study Group. The views of

states have been extensively analysed by the ILC SLR
Study Group and the ILA SLR Committee and will not be
repeated here in detail.*° However, the practice of certain
groups of states is relevant for the present purposes and
will be briefly highlighted.

The 2021 Pacific Island Forum (PIF) Declaration represents
the most comprehensive statement on the legal effect

of SLR on baselines, outer limits of maritime zones and
maritime delimitation for a regional grouping that is
particularly impacted by SLR. The Declaration, inter alia,
affirms UNCLOS as the legal framework within which

all activities in the oceans and seas must be carried

out, and states: that the relationship between climate
change-related sea level rise and maritime zones was

not contemplated by the drafters of UNCLOS; that

the principles of legal stability, security, certainty and
predictability that underpin UNCLOS are relevant to its
interpretation and application in the context of SLR and
climate change; that UNCLOS imposes no affirmative
obligation to keep baselines and outer limits of maritime
zones under review nor to update charts or lists of
geographical coordinates once deposited with the UN SG;
and that maritime zones established and notified to the UN
SGinaccordance with UNCLOS shall continue to apply
without reduction, notwithstanding any physical changes
connected to climate change-related sea level rise.®' The
2021 Declaration is a culmination of both individual and
regional efforts by Pacific Island states to preserve their
baselines, limits and maritime boundaries to ensure that
their maritime entitlements would not be impacted by
climate change-induced SLR,*? including encouraging
PIF embers to conclude all outstanding maritime
boundaries.”® This is very much a deliberate and concerted
effort to concretise a “regional strategy to safeguard [PIF]
Members maritime zones and related interests in the face
of sealevel rise.”4

Apart from the Pacific Island states, several other states
(including Southeast Asian ones) submitted examples of
state practice as well as statements in the Sixth Committee,
which reflect an increasing convergence on the need

to interpret UNCLOS in a manner that responds to SLR
by preserving baselines, maritime zone outer limits and
maritime boundaries lawfully established pursuant to
UNCLOS.® In particular, the Declaration by the Alliance
of Small Island States (AOSIS) warrants mention asitis a
grouping that includes not only Pacific Ocean members
(14 out of the 18 members of the PIF), but also states
from other regions: Africa (3), Indian Ocean (4), the
Caribbean (16), and Southeast Asia (2). The 2021 AOSIS
Declaration said:

Affirm[ed] that there is no obligation under [UNCLOS]

to keep baselines and outer limits of maritime zones

under review nor to update charts or lists of geographical
coordinates once deposited with the Secretary-General

of the United Nations, and that such maritime zones and
the rights and entitlements that flow from them shall
continue to apply without reduction, notwithstanding any
physical changes connected to climate change-related sea
level rise %

The 2021 PIF Declaration was endorsed by the Climate
Vulnerable Forum'™ and the Organization of Caribbean
and Pacific States.”*®

Afinal development that warrants note relates to the
possible legal options that have been suggested to
establish clarity on the legal effect of SLR on baselines,
maritime boundaries and outer limits.”? This includes the
amendment of UNCLOS or a negotiation of a new treaty;"°
the development of new customary international law
through consistent, widespread and uniform state practice
and opinio juris;*'and utilising treaty interpretation
principles under the Vienna Convention on the Law of
Treaties (VCLT) to interpret UNCLOS either through “any
subsequent agreement between the parties regarding
the interpretation of the treaty or the application of its
provisions,” or “any subsequent practice in the application
of the treaty which establishes the agreement of the
parties regarding its interpretation.”*? Based on the

most recent statements of states in their submissions to
the ILC SLR Study Group and in the Sixth Committee,
there is strong support for interpreting UNCLOS in a

way that recognises that UNCLOS does not prohibit the
preservation of baselines, maritime zones and boundaries
inthe face of SLR.#



APPROACHES OF
SOUTHEAST ASIAN
STATES TO THE
EFFECT OF SLR ON
BASELINES, MARITIME
ZONES AND MARITIME
BOUNDARIES

Based on the existing practice of Southeast Asian states
and the statements made in the context of the ILC

SLR Study Group processes, the following preliminary
observations can be made on the approaches of Southeast
Asian states on the effect of SLR on baselines, maritime
zones and boundaries.

SOUTHEAST ASIAN STATES
HAVE NOT ACTED COLLECTIVELY
IN RESPONSE TO SLR

Southeast Asian states have not acted collectively (as

the Pacific Island states have done) in declaring and
publicising their baselines, limits and boundaries or stating
that they would not be changed due to climate change-
induced SLR. While ASEAN, as the pre-eminent regional
organisation for collective action between Southeast Asian
States, has recognised SLR as a major climate change
impact on the region, it has not been a forum for Southeast
Asian states to collectively articulate their position

on baselines, outer limits and maritime boundaries.*
However, five of the ten Southeast Asian states affected
(Indonesia, Malaysia, the Philippines, Singapore, Thailand)
have made statements articulating their positions

on SLR which, as elaborated on below, reflect some
convergence . Itis also relevant that some Southeast
Asian states are part of other regional forums that have
endorsed the position of the PIF states set out in the 2021
PIF Declaration. For example, Singapore and Timor-Leste
are part of AOSIS and the Philippines, Timor-Leste and
Vietnam are part of the Climate Vulnerable Forum.™®

EXISTING PRACTICE OF
SOUTHEAST ASIAN STATES ON
THE LEGAL EFFECT OF SLR ON
BASELINES, MARITIME ZONE
OUTER LIMITS AND MARITIME
BOUNDARIES

None of the legislation / statements / proclamations
reviewed explicitly mentioned updating baselines /
basepoints in response to geographical change. The
Philippines noted in its submission to the ILC SLR Study
Group that while its archipelagic baselines law did not
contain specific provisions on updates, it does not preclude
their possibility (such as in the cases of coastal accretion,
formation of new features or developments in international
law). Indeed, the Philippines stated that it updates its
charts due to coastal changes as soon as possible for
navigational safety and coastal zone management.’
Certain Southeast Asian states (Cambodia, Indonesia,

Malaysia, Myanmar, Thailand, the Philippines and Vietnam)
have used geographical coordinates and charts to depict
their straight and archipelagic baselines; this has been
interpreted as indicating a spatial dimension of stability."®

With regard to Southeast Asian states” maritime
boundaries, several of them expressly mention the
permanent nature of the boundaries established "’

All of them use geographic coordinates to identify the
boundary and none of the delimitation agreements has
explicit provisions on the adjustment of the delimitation
line asaresult of SLR; however, some of them contemplate
adjustment of the agreed line in certain circumstances,
including geographical changes. For example, the 1973
Indonesia - Australia (Papua New Guinea) Delimitation
(Arafura Sea) provides that the boundary between Papua
New Guinea and Indonesia on the island of New Guinea
shall be more precisely demarcated at the thalweg of

the Fly River and stipulates that photography of Fly
Riveristo be arranged periodically at intervals to be
agreed upon.”° Similarly, the 1997 Australia-Indonesia
Delimitation (Timor Sea) provides that “any islands within
the meaning of Article 121 (1) of the 1982 Convention which
emerges after the entry into force of this Treaty shall be
the subject of consultations between the Parties with a
view to determining its status.””® Other than these specific
examples, there is nothing to suggest that Southeast Asian
states intended their maritime boundary agreements to
be ambulatory or updated due to geographical change
caused by SLR.

SOUTHEAST ASIAN STATES
HAVE EMPHASISED THE
IMPORTANCE OF UNCLOS

Southeast Asian states have maintained that any legal
solution to the effect of SLR on baselines, outer limits and
boundaries must be consistent with and/or not undermine
the legal framework established under UNCLOS.
Indonesia recommended that the topic be “approached
with caution because of its sensitivity, particularly in
relation to the issues of borders and delimitation”

and “deliberations [within the Commission] must not
undermine the existing regime on the law of the sea under
[UNCLOS]"'? Indonesia noted that there was no specific
legal framework at the international level on sea level rise
and no “clear-cut legal solution or common understanding
has been reached” on consequences of changes from
coasts or disappearance of features caused by SLR.>
Malaysia also called for a cautious framework so as not to
modify existing international law, in particular UNCLOS,®*
while the Philippines reiterated its universal and unified
character and cautioned against any interpretation that
would undermine it.'®® Vietnam stated that any approaches
to address sea level rise should not involve the question of
amending and/or supplementing UNCLOS %®

BLUE SECURITY: A MARITIME AFFAIRS SERIES |17



18 | BLUE SECURITY: A MARITIME AFFAIRS SERIES

SOUTHEAST ASIAN STATES’
APPROACHES TO ARTIFICIAL
CONSERVATION OR EXTENSION
OF BASELINES

States confronting the recession of their coast due to

SLR can use measures to artificially conserve the baseline
through coastal protective works or extend it through

land reclamation, which is permitted under UNCLOS and
international law.” Similarly, physical measures to maintain
the existing status and entitlements of maritime features
affected by SLR such as low-tide elevations (above water
atlow tide) orislands (above water at high tide) are also
allowed under UNCLOS %8

It has been observed that Southeast Asian states have not
pursued policies to legally fix baselines or national laws on
maritime zones set out in accordance with UNCLOS, but
“[have] favour[ed] geoengineering or land reclamation
work to consolidate their fixed basepoints and maintain
baselines and maritime zones in accordance with the
Convention.”®? For example, Singapore, in the context of
state submissions to the ILC Study Group, noted in 2019
that “as a small, low-lying island State, [it] is particularly
vulnerable to the threat of rising sea levels” and that sea
level rise was an existential issue as well as “a challenge

of the global commons that requires a multilateral
approach.”® Singapore was also developing long-term
strategies to protect its coasts from rising sea levels

through measures including “engineered solutions such as

building sea walls and dykes [...] complemented by nature-
based solutions such as active mangrove restoration,”
which could cost up to $100 billion or more over the next
5010100 years.” Indonesia has physically reinforced
asmallisland used as a basepoint in its archipelagic
baselines to elevate it above sea level, even though it had
been reduced due to sand mining activities rather than
climate change-induced SLR.*? Vietnam has also stated
that it would focus on developing protection measures
forits coastline through hard infrastructure.®® Thailand is
investing in hard structures along coastlines or shorelines
to protect against SLR'®* and observed that states may

adopt different coastal protection measures depending on

their specific coastal conditions '

Malaysia, on the other hand, has expressed its concern
about land reclamation. It stated that “although both sea
level rise and reclamation activities pose possibly similar
effects on a State’s maritime space, both activities should
be carefully distinguished so as to avoid any State from
taking advantage by enlarging its maritime space under
the pretext of sea level rise.”1

SOUTHEAST ASIAN STATES’
INCREASING SUPPORT FOR
PRESERVATION OF BASELINES,
MARITIME ZONES OUTER LIMITS
AND MARITIME BOUNDARIES

Some Southeast Asian states have either explicitly or
implicitly supported the view that baselines, outer limits
of maritime zones, and/or maritime boundaries can be
preserved regardless of geographical change wrought by
sea levelrise.

Indonesia affirmed that the principles of certainty,
security and predictability and the preservation of
rights and obligations should be maintained, and that
“charts or lists of geographical coordinates of baselines
that have been deposited with the Secretary-General
pursuant to Article 16 (9) and 47 (9) of UNCLOS shall
continue to be relevant.”®’

Malaysia shared the view with the majority of states that
“maritime baselines, limits and boundaries should be
fixed in perpetuity regardless of sea level rise. "¢

The Philippines cautioned against endorsement of
ambulatory baselines without state practice and opinio
Jjuris'®? 1t also expressed the view that the various
issuesrelated to SLR, including the preservation of

the affected states’ rights for maritime areas, must be
approached on the basis of “legal stability, security,
certainty and predictability in international law” and that
an analogous principle to the principle of uti possidetis
Juris could be considered in favour of permanent
baselines.”° Notably, it also stated that “any adjustment
of the baselines should result in expansion rather than
diminution of our maritime zones” and that “erosion

of coastlines and inundation of features as a result of
SLR, forexample, should not affect the baselines that
the State has established”. Additionally, it stated that in
accordance with Article 7 (2) of UNCLOS, there is no
need to change the baselines if the regression of the
coastline would already result in a reduction of maritime
zone areas.”

Thailand stated that “in order to maintain peace,
stability and friendly relations among States, their
rights in relation to maritime zones and boundaries as
guaranteed by UNCLOS must be protected.””? It also
affirmed that maritime boundaries already established
shall be final and not affected by SLR."

Vietnam stated that any approaches to address

the implications of SLR “should ensure the stability
and security in international relations, including the
legal stability, security, certainty and predictability,
without involving the question of amending and/
or supplementing [UNCLOS]."" It also emphasised
the importance of ensuring the stability of maritime
borders.”®



While Singapore and Timor-Leste did not make any
explicit statement on permanent baselines and outer
limits of maritime zones, both countries are part of
AOSIS, which explicitly stated in 2021 that there is

no obligation to review or update charts or lists of
geographical coordinates once deposited with the
UN, and that maritime zones, rights, and entitlements
shall continue to apply.” Singapore also said that
maritime boundary delimitation treaties and decisions
of international courts or tribunals should not be easily
reopened but that each treaty needs to be interpreted
in their context.””

The use of the terms stability, certainty and security in the
submissions of states to the Sixth Committee has been
described as open to different interpretations and should
not automatically translate to support for the preservation
of baselines, outer limits and maritime boundaries in the
face of SLR.78 However, it was also observed that the
statements in the Sixth Committee by states affected by
SLR suggested that by “stability” they meant the need to
preserve the baselines and the limits of maritime zones."”?

THE ROLE OF EQUITY

Both the Philippines and Singapore referred to the
importance of equity in shaping solutions to the issue of
SLR. The Philippines observed that “[e]cological equity as
a principle is key: no state should suffer disproportionately
from effects of climate change affecting all.”’®° Singapore
observed:

A workable way forward for the international community
could be to take into account the different equities that
may apply in varying circumstances and ensure that the
balance of rights and obligations under the Convention

is preserved. We think that the principle of equity could
be particularly relevant when considering the impact of
climate change-induced sea level rise on the development
needs of Small Island Developing States. In addition, these
considerations may operate differently depending on the
types of maritime zones and the rights exercisable within
them, the types of baselines involved, whether the areas in
question involve overlapping entitlements, and the extent
to which the interests of third States and the freedom of
navigation are engaged.'®

As observed by the ILC SLR Study Group, equity alludes
to both the idea of justice or fairness and consequently
“flexibility to ensure justice where strict rules application of
rules may produce inequitable results.”®? The Philippines
and Singapore’s statements highlight the inequity on
ambulatory interpretations of UNCLOS on small island
developing states and low-lying coastal developing states.
Singapore’s statement in particular emphasises the merits
of a contextual approach to determining whether the
preservation of baselines and outer limits is warranted in
the face of climate change-induced SLR.
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IMPLICATIONS OF
SLR FOR MARITIME

SECURITY OF
SOUTHEAST
ASIAN STATES

As argued in the Introduction,
maritime security includes an
interstate dimension concerned with
overlapping claims and entitlements
to maritime space.

The absence of jurisdictional clarity impedes effective
utilisation of maritime resources, increases tension
between states and their respective naval or law
enforcement authorities, and undermines efforts to
address traditional maritime security threats including
piracy and armed robbery at sea, terrorism, illegal,
unreported and unlicensed (IlUU) fishing, and other
maritime crime. For Southeast Asian states, there is
increasing convergence on the idea of maritime security
as “a comprehensive concept that encompasses all risks
to the prosperity of the state and nation at sea”, including
“state, non-state and environment threats,”® as well as
interstate disputes relating to maritime entitlement and
delimitation.’®

SLR willinevitably result in physical changes to the
coastlines of Southeast Asian states, although they
arguably do not face the same degree of existential threats
that Pacific Island and small island developing states do
with the complete inundation of territory and potential
loss of statehood. Analysis of the implications of SLR for
maritime jurisdictional clarity of Southeast Asian states
(and consequent implications for maritime security) will
largely depend on whether an ambulatory interpretation
of UNCLOS is adopted, or whether it is accepted that
UNCLOS allows the preservation of unilateral limits and
maritime boundaries regardless of the geographical
change wrought by climate change-induced SLR.

IMPLICATIONS

OF AMBULATORY
INTERPRETATIONS
OF UNCLOS

As highlighted above, there are strong indications that
thereis little support from the ILA SLR Committee,

the ILC SLR Study Group and states alike for the
ambulatory interpretation of UNCLOS. For Southeast
Asian states, like other states vulnerable to SLR, there

are distinct disadvantages to ambulatory interpretations
of UNCLOS. First, and particularly pertinent where no
maritime boundaries with neighbouring states have been
established, is the possibility that baselines and outer limits
will shift landward. For example, for coastal states that have
used normal baselines (i.e., Singapore, Brunei and Timor-
Leste), an ambulatory interpretation would mean that a
permanent inundation of coastlines and/or change to the
configuration of the coast would result in normal baselines
moving landward.’®® For coastal states that have used
straight baselines such as Cambodia, Myanmar, Malaysia,
Thailand and Vietnam (albeit in a manner inconsistent with
UNCLOS), when base points used to construct straight
baselines pursuant to Article 7 are submerged, these
baselines will also have to be “recalibrated” and new ones
established on the basis of “still valid exposed baselines
points.”8

For archipelagic states like the Philippines and Indonesia,
the ambulatory interpretation of UNCLOS may also have
implications for its archipelagic status. Both Indonesia
and the Philippines use low-lying islands and reefs
(though not low-tide elevations) in the construction of
their archipelagic baselines.'® To the extent that reefs are
used, there are “doubts over whether coral reef structures



employed as basepoints for archipelagic baseline claims
can continue growing and keep up with sea level rise,
especially in the context of an increasingly warm, acidic
and deoxygenating ocean.”® Similarly, low-lying islands
that are submerged because of SLR would also not be able
to be used as a basepoint. Indonesia and the Philippines
may have to redraw their baselines such that they move
landwards. An even more extreme scenario is that
Indonesia and the Philippines may not be able to maintain
theirarchipelagic status if they cannot meet the distance
/ percentage requirements for archipelagic baselines in
Article 47 (2) of UNCLOS, or if the water to the area of land
ratio exceeds 9:1under Article 47 (1).87

Second, the landward shift of baselines will have
consequent shifts in the outer limits of the territorial

sea, contiguous zone, EEZ, and continental shelf, with

the exception of continental shelf limits that have been
established permanently in accordance with Article 76 (9)
of UNCLOS. To date, only the Philippines has permanently
described the outer limits of its extended continental shelf
in Benham Rise. If maritime zones move landwards, this
could further exacerbate the lack of jurisdictional clarity

in certain pockets of Southeast Asian waters, threaten

the security interests of Southeast Asian states in what
they previously considered internal waters, territorial

seas or archipelagic waters, undermine their ability to
exploit resources in areas that have previously been
considered territorial seas, EEZs and continental shelves,
and compromise their authority to regulate navigation and
other activities of third states in maritime zones in which
they previously had rights.'”°

Third, ambulatory interpretations of UNCLOS may create
“perverse incentives to artificially preserve baselines.””
Singapore, Indonesia, Thailand and Vietnam have stated
they have considered and/or are considering physically

maintaining their baselines through coastal protection
work or other infrastructure. While this is permitted
under UNCLOS, it comes at a high cost not available to all
Southeast Asian states.”? It also risks exacerbating existing
tensions over land reclamation activities, either because
such activities are perceived as encroaching into another
state’s maritime zones or because they may result in
transboundary harm to the marine environment.” In this
regard, UNCLOS courts and tribunals have consistently
affirmed that while physical or artificial conservation

/ maintenance of the coast or offshore features are
permitted, any such activities are subject to the robust
marine environmental obligations under Part X|| of
UNCLOS. " These include the duty to cooperate, the
duty to exchange information on activities that may have
atransboundary impact, and the obligation to conduct
environmental impact assessments.'?®

Fourth, if ambulatory interpretations of maritime
boundaries that have not been explicitly described as
“permanent” are endorsed (which admittedly seems
unlikely), the certainty and stability resulting from such
boundaries (many of which are the result of decades

of negotiations) in Southeast Asia may be impacted.””
Ambulatory interpretations of maritime boundaries

raise the possibility that if the physical configuration of
the coasts changes, one party may seek to redraw an
established boundary, which would exacerbate tensions
and jurisdictional uncertainty. Ambulatory interpretations
may also introduce complex factors in the negotiations
of maritime boundary agreements as states may seek

to maximise claims by arguing that the coast or the
basepoints of other states will be impacted by SLR, and this
should be taken into account.'”
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IMPLICATIONS OF THE
PRESERVATION OF
UNILATERAL LIMITS
AND BOUNDARIES

Given the above potential implications of ambulatory
baselines, limits, and boundaries, it is unsurprising that at
least seven out of the ten Southeast Asian states that will
be impacted by SLR have expressed some form of support
(albeit cautiously) for an interpretation of UNCLOS that
favours the preservation of baselines, outer limits and
maritime boundaries. Prima facie, the adoption of this
interpretation will strengthen jurisdictional certainty in
Southeast Asian maritime spaces. However, the ability of
Southeast Asian states to preserve baselines and outer
limits in the face of geographical change caused by climate
change-induced SLR s not straightforward, due to the
complex coastal geography and overlapping claims that
characterise certain areas of Southeast Asian waters.

Taking the common elements of the statements of the
Pacific Island states, AOSIS, the ILA and the ILC Study
Group, it appears that there are two minimum elements
that must be satisfied before states can rely on the
permanency of baselines and outer limits: (1) they must be
established in accordance with UNCLOS and (2) they must
be established and notified to the UN SGin accordance
with UNCLOS.

Southeast Asian states that rely on normal baselines
(Brunei, Singapore and Timor-Leste) have currently no
obligations to notify the UN SG under UNCLOS: will they
now be obliged to notify the UN SG by depositing charts or
coordinates in order to preserve baselines and outer limits?

For Southeast Asian states whose baselines have been
the subject of objections and protests from other states,
the preservation of baselines and outer limits raises even
more complex guestions on what it means for those “to

be made in accordance with UNCLOS.” Southeast Asian
states whose straight baselines have been protested

by other states due to noncompliance with Article 7 of
UNCLOS may not be able to preserve them. Any attempts
to do so would certainly continue to be opposed by other
states and can also be challenged under UNCLOS Part
XV dispute settlement mechanisms.'”® This raises another
issue: what if baselines and outer limits comply with
UNCLOS requirements but are still subject to protests and
objections from other states because they overlap with
their maritime claim (the basis of Timor-Leste’s objection
to Indonesia’s archipelagic baselines), or because the
baselines were drawn around features that were subject
to a sovereignty dispute (the basis of China’s objection

to the Philippines” archipelagic baselines)? How would
such objections impact an assessment of whether

these baselines and outer limits were made lawfully

in accordance with UNCLOS? Equally as important is

the question of who makes an assessment of whether
baselines and outer limits are made in accordance with
UNCLQOS, especially given that the UN SG presently does
not review their deposit to determine this compliance.”””
Underlying these concerns is the need to devise rules
that mitigate the potential for excessive claims that
disproportionately impact other states or the interests of
the international community.

These issues (which will certainly be considered in any
future developments on the effect of SLR on baselines
and outer limits) highlights the importance of maritime
boundaries for Southeast Asian states. Southeast Asian
states can avoid the thorny issues raised by baseline
and outer limit claims by focusing on the conclusion

of maritime boundaries in presently undelimited

areas, where basepoints are a subject of bilateral or
trilateral negotiations and can be ignored or taken into
consideration, as the case may be.
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The potential effect of SLR on baselines, unilateral limits
and boundaries can undermine the stability and security
of all states that have a coast and depend on the oceans
for their security and economic survival. Pacific Island
states and small island developing states (SIDS) have been
the driving force in pushing the legal developments on
this issue, and the initial responses of the international
community have been inevitably shaped by the particular
vulnerabilities of these regional groupings. Indeed, the
seriousness of the existential threat to Pacific Island states
and SIDS, the dependence of their populations on the
oceans for their livelihoods, and the fact that they are the
least responsible for GHG emissions that cause SLR have
rightly galvanised states to give increasing support to legal
positions that facilitate an equitable outcome.

Southeast Asian states are also seriously impacted by
SLR, albeit not in the existential way that Pacific Island
states and SIDS are. They do face the potential reduction
in maritime entitlement from their mainland coasts

and significant impacts on their security and economic
interests. SLR has the potential to exacerbate the existing
lack of jurisdictional clarity in certain areas, and it would
accordingly be in the interest of Southeast Asian states to
mitigate this by preserving unilateral limits and maritime
boundaries in response to geographical changes caused
by SLR. To this end, Southeast Asian states may wish to
consider ensuring that their baselines are in conformity
with UNCLOS, to minimise any objections that non-
UNCLOS compliant baselines may raise. In addition, the
prospect of SLR and the consequent changes to the
physical coast also means that there is an added urgency
for Southeast Asian states to conclude their maritime

boundaries in undelimited areas. It would be beneficial if
new boundary agreements expressly stated the intention
to be permanent even if there are physical changes to

the coast due to climate change-induced SLR, and also
specified the exact geographical coordinates and geodetic
datum to be used.

This is easier said than done and challenges remain.

The existence of non-UNCLOS compliant baselines,
overlapping claims and undelimited areas (some of which
are the products of intractable disputes) means that

being able to legally preserve their unilateral limits and
maritime boundaries is not a straightforward solution as

it is for the Pacific Island states and SIDS. While there is
increasing convergence between certain Southeast Asian
statesin their support for the preservation of unilateral
limits and maritime boundaries, there are also nuancesin
their respective stated positions, which underscore the
different national interests that Southeast Asian states
have. While it has also been suggested that Southeast Asia
and the Pacific Islands “unite to advocate for fixed maritime
boundaries as sea level rise,?°° there are presently no
indications that Southeast Asian states will act collectively
as the Pacific Island States have done. The overlapping
claims between Southeast Asian states and the prospect
of objections to the preservation of unilateral limits, along
with divergent national interests may hinder cooperation
on thisissue. Nonetheless, it is imperative that Southeast
Asian states at least begin discussing the issues raised

by SLR with each other given the collective risk that SLR
poses to this region that is exceptionally dependent on the
oceans for its economic success and security.
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