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Contractual Liability

Barry Blight, Univerdity Insurance Manager, La Trobe Univer sity

Universtiesare probably sgning hundreds of contractseach year, but whét liabilitiesare being assumed
or waived in these contracts?

How many contracts do you see? What are the potentia problems, or in other words what contracts
should you see? You should see those with “hold harmless’ dauses, indemnities and insurance
provisons. What do these phrases mean?

“Hold harmless’ clauses mean one party can't suethe other party for losses, irrespective of the
fault of the other party (usudly bodily injury, property damage and consequentid loss clams,
such asloss of income).

Indemnitiesarewhere one party agreesto reimburse the other party for the other party’ slosses,
often irrespective of whether the first party was negligent or not.

Insurance clauses usudly require that one or both parties take out certain insurances.
Why do you need hold harmless and indemnity clauses as well as insurance cover? Well, awritten
agreement to hold someone harmless or indemnify them without that agreement being backed up by
insurance is, except in cases involving very large companies, just a piece of paper.
Generdly, there are three types of “hold harmless' and indemmity clauses-

broadform - one party is responsible for dl losses, regardless of which party isat fault

intermediate - one party isresponsiblefor al losses, unlesstheinjury or damagewasduetothe
other party’s sole negligence

limited - each party isonly liddle for its own fault (ie asin common law).

Mo public liability policies exclude ligbility assumed under a contract, unless the insured would have
been liableirrespective of that contract. However, whether or not an organisationisinsured for ligbilities
assumed under contract should not be the issue, because risk management principles should be
adopted. These indicate that liabilities should be avoided or reduced asmuch aspossible, irrespective
of insur ance - thistherefore meansthat the Risk Management or Insurance Office should review most
contracts entered into by the university.

Contracts | have seen recently which dter the common law postion are-
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1. A clausein abuilding lease made the tenant liable for damage caused to third party property (a
car) when apiece of concretefell from the building (dueto lack of maintenance by the building
owner!).

2. The landlord was not ligble for water damage to a tenant’ s property caused by rubbishin the
gutter, asthelease provided that the landlord “ shdl not beresponsible .. for any damage caused
.. from aleakage of .... gutters, downpipes...”

3. One agreement had such awide indemnity that the university would have had to reimbursethe
other party for workers compensation, fire, motor vehicle and other clams which were only
very remotely connected with the project. The indemnity would have applied whether the
univergty was negligent or not.

4, Electricity suppliers endeavoured to exclude liability a common law, and dsawhere in the
contract endeavoured to limit claims for negligence to resupply of the equivaent amount of
eectricity. Inaddition, “if the customer requires a service which is not subject to interruptions
or variations in voltages or frequency, the customer will provide its own back up generation
capacity or ingdl suitable protection devices'.

5. A pharmaceutical company providing a Univerdity with eements, compounds and other
substances at no cost would not accept liakility for any damswhich arose. Although initidly
this might have sounded reasonable, the contract provided that the pharmaceutica company
would not have been lidble even if they supplied the wrong chemicals or of adifferent srength
than labdlled.

6. Property leases Thelease madethetenant liableto insurethe 7' floor of the ity building they
were occupying, and the solicitor acting for the building owner refused to dter it.

7. L eased equipment - leases of computers, photocopiersand thelike generdly providethat the
lessee (iethe univerdity) hasto insure. Thisisnot uniform, however, and one lessor agreed to
provide insurance, but at arate approximately 100 times the university’ s insurance rate.

Thereis no such thing asastandard lease, and hold harmless, indemnity and insurance clauses need to
be checked in every case.

Thelack of an agreement may aso create problems. If it isintended to provide insurance cover for
property of otherswhile onyour premises, an agreement (even an exchange of correspondence) should
make this clear - otherwise you would only be lidble if the property was damaged as a result of the
negligence of your employees.

Some issues need to be considered when the agreements are being drafted. Which party should be

responsblein the event of certain events occurring? It isfar easier to reach agreement before the event
than after! Examples are-
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L oansof University property to employees, studentsand others, for busnessor private
purposes, either a no cost or for afee - who should be responsible for burglary, theft, fire,
accident or mdicious damage, and should this vary according to whether the borrower was
negligent or not? Doesyour Universty have astandard agreement setting out these conditions?

Artworks-loans*in and out” - Which party should arrange trangit insurancefor theinwards
and outwards trips and the gtatic risk for artwork loans?

Doesyour university make available electric scooter s for disabled students? If so, who
paysif the scooter isdamaged or third partiesareinjured asaresult of cardless“driving” by the
student (or a carer or volunteer while collecting or returning the scooter)?

L eases - what doesthelease agreement for your tenants say concerning provision of eectricity,
gas, water, etc? Do you guarantee supply? Could you be held liable for failure to supply?

Someleases are so wide that the tenant can be held liable for damageto the building duetofire,
vandalism, earthquake and thelike. Totransfer thisresponsihility back to thelandlord whenthe
universty is the tenant, prior to Sgning the lease add to the clause requiring the university to
keep the premisesin good order and condition thewords*“ wear and tear, war and any insurable
event excepted”.

Does the obligation to continue paying rent reduce or cease in the event of partid or totd
destruction of the building (or doesthe lease requirethe tenant to take out loss of rent insurance
for the benefit of thelandlord)? Should the lease be amended so that the continued payment of
rent income becomes a problem of the landlord, rather than the tenant?

Many contracts incorporate insurance provisons, and as these can be very wide and varied, it is
important to review them before contracts are Sgned. Examples arel

1.

If abuilding contractor had adopted the standard approach of checking hissub- contractor’s
insurances, the builders liahility insurer might have avoided a $500,000 fire claim caused by a
negligent welding subcontractor who had no public liability insurance.

Incidentally, when checking the accuracy of insurance documentation provided for contractors
and the like, is the contracting organisation the same name as shown on the insurance
documentation? When do the insurances expire? Do you need a diary note to follow up
renewd in the future? Has the contractor got workers' compensation insurance?

M echanical snowboard - because of the inherent dangersinvolved, when hiring this type of
equipment the university required the contractorsto have $10,000,000 public lidbility insurance,
which included the name of the university as an additiond insured (and aso a cross ligbility
clauseand anindemnity clause). Asthesewerenot al provided, the university did not proceed
with the contract. The same Situation occurred with a bucking bronco, an eectro-mechanicd
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device made to resemble a bucking bull, the am of whichisto see how long therider can stay
on the bull. Many bodily injury clams have arisen over the years and it became dmost
impossible for the operators to buy liability insurance. Without ligbility insurance, needlessto
day the Universty chose not to rent the bull.

3. An archery demonstr ation by expert bowmen - which party acceptsresponsbility for injury
caused by an inexperienced person who wanted to “have ago”?

4, A Government Department required a “host employer” to provide $5,000,000 public
ligbility insurancefor the benefit of secondary school sudentswhile onwork experiencewith the
“hogt employer”. Following complaints by a number of potentid host employers, the
Department arranged such a policy themsdves, for the benefit of the sSudents.

5. Twinning agreements, and agreements for outside placement (or practicum or work
experience) are generdly relaively innocuous and most merely restate the position e common
law (and dso require the univerdty to have adequate public ligbility insurance). Some outside
placement agreements, however, require the university to arrange workers compensation
insurance cover for sudents - whether this is possible depends upon the loca workers
compensation legidation.

6. Should all of your maintenance contractors be pre-approved, and their insurances
checked annualy? By adopting this gpproach, potentid problems can be highlighted before
they occur, such as the welder who had no had no public liability insurance.

While talking about contractors:-

who takes your hazardous waste away?
what are the hold harmless, indemnity and insurance conditions in the contract?

7. Caterers - how much products liability insurance should you expect your outside caterersto
have? It should be high enough to alow for anumber of damsarising from one event, such as
food poisoning. In addition, the policy should include your organisation asan additiona insured
(and a cross liahility clause), and you should consider having the ‘ care custody and control’
excluson deleted.

8. The standard contract of a Government department required the contractor to have
$10,000,000 professiona indemnity insurance for ten years after the contract ended. Inthe
hard market in the late 1980s, many companies in America could not buy any professond
indemnity insurance at al, o it isnot appropriate for acontract condition to say the contractor
must mantain professond indemnity insurance for such along period. After negotiation, the
department agreed to say the Universty shall use its best endeavours to maintain
professional indemnity insurancefor a period of five yearsafter the conclusion of the
contract.
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Examples of other contracts which had potentia problems were-

1.

Show runway - auniversity was contracting to apply untried and unproven technology which
would enable very largeaircraft to land in Antarctica. The Federd Government required afull
indemnity from the university, which would have received a once off payment of $25,000 and
been faced with the potentia of an additiond professond indemnity-cum-aviation insurance
premium of perhaps $500,000 per annum for ten yearsor more. (After theuniversity refused to
provide the indemnity, the contract was dtered so that the university r eceived theindemnity.)

Do any of your employeesever charter aircraft, with or without apilot, in the name of the
university? Generdly, under adry charter agreement (iewithout apilot) the hirer isrespongble
for damage to the aircraft and aso for clams arising in connection with degth, bodily injury or
property damageto passengersand third parties. If thisoccurs, do you have an Aviation Non
ownership Liability policy to cover these risks?

If buying land and buildings, consder including an indemnity requiring the vendor to
remburse your organisation for any losses and clean up costsif the property waslater found to
be polluted (eg farm land polluted by pesticides or commercid property polluted by lesking
underground storage tanks).

Building and smilar contracts - the liabilities accepted or transferred under building and
smilar contracts can bevery largeindeed. A building contract which was submitted for Sgning
some months after the project commenced had the unusua condition that the principd wasto
arrange $10,000,000 public liability insurance in the name of the principa and contractor.
Idedly, from the principd’ s viewpoint, it would have been better if the contractor had been
responsibleto provide public lidbility insurance (in joint names, with acrossliagbility clause) and
the principd’s policy would then have been an excess cover. Further if the contract was for
extensons, dterations and additions, the builders liahility policy should have the“ care custody
and control” excluson deleted.

I n maintenance agr eements (eg for maintenance of computers, plant, equipment, ingalaions,
lifts, burglar darms and sprinkler ingdlations), the contractor may seek to limit hisliability toa
very smal amount, such as$15,000. Areyou breaching acondition of your own ligbility policy
by walving or agreeing to limit your rights in such a fashion? Is such a financid limitation

reasonable, or should the university give the contract to acontractor who will providearedigtic
liability insurance cover?

Homestay (ie where the University arranges with families to house students from oversees) -
does the Universty wish to accept ligbility for sexud harassment, assaullt, etc by or to the
homestay provider? A contract with the student could clarify this.

Mogt universties will unknowingly be accepting a wide range of ligbilities under the many contracts
being negotiated each year. Those responsble for insurance and risk management should, in
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conjunction with internal or externa legd advice, be reviewing the hold harmless, indemnity and
insurance provisions before such contracts are sgned.

How would you respond to your superiorsin the event of:

1 A clam for which the university had accepted liability under contract, but which was not
insured.

2. A damwhichmorally should have been paid by the university (or itsinsurers) to thethird party
but due to the contract wording was legdly denied by your insurers.

This discusson has concentrated on the legd aspects but in some cases the mord Stuation or the
“unconscionable conduct” legidation should aso be consdered. (The “unconscionable conduct”

legidation is desgned to protect those with little bargaining power againgt a much larger organisation
exercising consderable and unreasonable power.)

The following insurance issues should be considered when looking at contracts-

* lidbility insurance - in joint names, or including unnamed principas (or principas
indemnity) dause
- include cross lighility clause
- congder deleting “care, custody and control” exclusion

* ISR (property) - add to the clause requiring the tenant to keep the premises in good
order and condition the words “wear and tear, war and any
insurable event excepted”

- who owns (and insures!) tenants improvements?
* All palicies - dter the clause which requires the Univerdty to provide a

separate policy and/or a copy of the policy and/or renewal
certificate and/or receipt for premium payment to “ Insurance
must be placed with an insurer authorised under thelnsurance
Act, 1973, and evidence of such insurance will be provided
upon request”.

Examplesof someareaswhererisk management and/or insurance personne should, in conjunctionwith
legd advice, be endeavouring to minimise the university’ sligbility in contracts are:

1. Amend “any act or omisson” to “any negligent or wilful act or omisson”.

2. Delete “or indirectly” from the phrase “directly or indirectly caused by”.

3. Endeavour to delete contractors, licensees, inviteesand sudentsfrom the phrase“ The univasty
and its employees, servants, agents, contractors, licensees, invitees, sudents ...” (efc).

4, Contributory negligence- add thewords* except to extent that such loss (etc) isattributable to
the negligence of ..., its employees, servants, and agents’ to any indemnity you are required to
provide to others.
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5. Don't accept responghility for “wilful, unlawful and/or intentiona actsby students’ (unlessyou
absolutely have tol)

5. When buying goods, don’t have your employees limit or exclude your recovery rights against
the Supplier (they will breach a provison of your liability insurance policy if they do s0).

7. If the Univergity isatenant and obliged to reimburse thelandlord for al or part of thelandlord's
building insurance premium, amend the lease S0 that the University will not be liablefor lossor
damage caused by its negligence (after dl, asthe Universty is paying the premium, they should
get the full benefit of the palicy).

8. If the Universdity (as tenant) is obliged to insure the landlord’ s building, the University should
ingg the landlord nominates the building “sum insured” (to avoid any under-insurance
implications for the Univeraty).

Finaly, to practice what | have been preaching, neither La Trobe University nor | will accept any
respongbility or ligbility for any direct or indirect loss or damage (including consequentia losses) which
may be sustained by any individua and/or firm and/or organisation (whether incorporated or not) asa
result of acting on any of thisadvice!.

Copyright: La Trobe University
This article may be reprinted in its entirety provided the author is acknowledged
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