



Includes:

· Wrongful refusal to employ an applicant for employment

· Wrongful failure to promote an Employee

· Wrongful demotion, negligent evaluation, negligent reassignment or disciplinary action,

· Wrongful termination of employment, including constructive dismissal,

· Sexual Harassment

· Unlawful discrimination, 

· Oral or Written Publication of material that slanders, defames or libels an Employee or violates or invades an Employee’s right of privacy

Employee

A person who is:

(a) Employed by the Insured for remuneration, or


(b) a current or former member of the Board of Directors, if any, of the Insured

Employee does not include any independent contractor, any employees of any independent contractor, or any temporary workers.

Who is an Employee?

· A difficult area of law with many grey areas.


Factors to be considered:

· Degree of Control Test used by the Courts

Leading case: Stevens vs Brodribb Sawmilling Co. 

(1986) AILR 106



· Tests Other Than Control

(Multi-Factor Approach)
Courts will also regard as relevant:


· Mode of Remuneration

· Provision and Maintenance of equipment

· The obligation to work

· The hours of work

· Provision for Holidays

· Deduction of Income Tax.

· Deemed Employees

· Impact of Statute interpretations
eg.  NSW Workers Compensation Act (1987)



· Stevens and Gray engaged by the sawmill



· Stevens was an owner driver with his own truck



· Gray loaded the logs and had his own bulldozer



· Gray moved logs and severely injured Stevens



· Stevens sued Brodribb on the basis that Brodribb was vicariously liable but needed to establish that Gray was an employee



· Multi-Factor approach used but High Court held Gray was an independent contractor



The Windsor Smith Decision (13/07/1998) by the AIRC illustrated the importance of a fair process leading up to terminations due to genuine redundancy.

The AIRC found that they terminations were harsh, unjust and unreasonable due to a number of factors including:

· the lack of objective criteria in choosing which employees to make redundant, 



· the absence of consultation with the employees about the impending redundancies, and



· to the extent that capacity or performance was considered, the lack of opportunity for employees to respond.



This was a landmark ruling in 1999 from Full Court of the Supreme Court of South Australia in the case of Advertiser Newspapers vs Grivell.

It held that demoted workers may now have rights to gain compensation or reinstatement to their former jobs even if they stay with the employer and continue to work in a lesser role.

This overturns the view that an employee has to leave employment in protest at a demotion to gain the right to claim unfair dismissal. In fact, Grivell worked in the lower grade position begrudgingly for more than 18 months before his case was heard.




A landmark ruling by the NSW IRC has re-opened the door for sacked executives to claim compensation on the basis that their employment contracts were unfair, (as opposed to the termination of the contract being unfair).

The ruling allows high earning employees to sidestep State laws designed to prevent workers earning more than $69,000 claiming unfair dismissal provided they can demonstrate that the terms of the contract relating to the dismissal were harsh, unjust or unreasonable.

This cleared the way for Mr Ken Beahan of food manufacturer Bush Boake Allen Australia Ltd to claim compensation of more than $750,000.

Other Labor States such as Queensland have since enacted unfair contract provisions similar to NSW.



A Deputy Managing Director who was dismissed for raising his voice one too many times was awarded $71,160 by the NSW Industrial Relations Commission. The Managing Director had claimed that he had lost confidence in the employee as a result of the employee’s “short fuse” and failure to discuss accounting errors. Justice Glynn found that the employee had not been given adequate notice or pay out, and as a result allowed for 7 months wages in lieu of notice to be awarded.

The NSW Industrial Relations Commission awarded $5,568 to a receptionist who was sacked from her position at a suburban surgery after an argument with her employer. The woman received 8 weeks wages as damages. The Commission found that reinstatement was not practical as the surgery only needed one employee.



1. A record damages award of $135,000 was paid in 1997 to a former ANZ money market dealer. It was found that Ms Susan Dunn-Dyer had been treated in a sexist and derogatory manner including:

· verbal jibes


· denial of access to further education and management training which impeded her career


· eventual redundancy which was found by the HREOC to be solely because she was a woman

2. Award of $50,000 in 1997 to Narelle Hopper who was a diesel fitter with Mt Isa Mines in outback Queensland, and was subjected to ongoing rude offensive jibes and graffiti about her.

NOTE:
HR Policies in place mean very little without correct and ongoing implementation


Damages may not be limited simply to an employee’s lost remuneration. It is now clear that employees can win compensation for mental distress after a dismissed worker was awarded $5,000 for shock, humiliation and distress. On top of her lost remuneration payout, she received damages for the distress she suffered as a result of the dismissal.



A woman was awarded $51,000 and another was awarded $41,000 as a result of claims of sexual harassment. Both women worked as cleaners on a construction site, however, the environment they were forced to work in was offensive to them as the construction site workers displayed many sexually explicit posters of women around the tea rooms etc.  When the women asked that these be removed they were berated, harassed and ridiculed.  The Equal Opportunity Tribunal found that an employer is vicariously liable for the actions of their employees and that the employer had a responsibility to prevent workers from having to work in a hostile working environment.



A female Qantas employee was awarded $20,500 after she sought damages because male employees were consistently being promoted over her.  The tribunal found that Qantas had a practice of denying promotional opportunities to women and granting them exclusively to males.  Qantas claimed that this was not discrimination because they were complying with two industrial awards.  It was found that this practice was discriminatory and wrongfully denied the employee promotion.  In no way could the conduct of Qantas be described as necessary to comply with the awards.  The employee received damages for monetary loss due to exclusion from opportunities, as well as for interference with an enjoyable work environment due to irritation and frustration caused by lack of promotional opportunities.



Employers must also take care with their practices in the interviewing and recruitment process.  Three female engineering students were interviewed for entry into the cadet engineering stream of a Telecommunication company.  Each interviewee complained that the method and content of the interview amounted to unlawful discrimination.  Various questions were asked of the applicants that were demeaning and hostile and it was shown that male applicants were not treated this way.  The three female applicants claimed damages for emotional distress and economic loss on the basis that the interview technique deprived them of gaining a cadetship.  The three were awarded damages for their emotional distress but were not awarded for economic loss because their academic records were not that strong.



A female fitter apprentice mechanic was awarded a record $48,000 payout after she suffered sexual harassment and discrimination from other male employees who worked at Mt. Isa mines.  The tribunal found a direct link between the sexual discrimination suffered by the female employee, and the employer’s lack of an effective and adequate education program to address entrenched discriminatory attitudes.  It is clear from this case and the sexual harassment case above, that employers have a responsibility to educate their workers and demand certain standards in the workplace.



· Business Activities

· Employee numbers

· Employees with salaries above $100,000

· Labour turnover

· Employer initiated terminations

· Prior claims / circumstances

· HR policies in place and evidence of active ongoing implementation

· Other insurance in place

· Hotel Industry

· Construction

· Employers with high labour turnover, terminations and/or dismissals

· Favourable treatment of employers with proper HR policies in place and implemented.


· Claims made coverage



· Should notify a circumstance that may give rise to a claim as soon as possible.  A valid circumstance must have substance.



· A notification should trigger the key definitions in the policy, ie., Claim, Insured, Employment Practice, Employee



· Client must use Phillips Fox solicitors



· Claim notification works similar to D&O policy, eg., advancement of defence costs



· Insured:  ABC Service Station (new bus.)


· Period of Insurance: 01/07/97 to 01/07/98


· Retroactive Date: 01/07/97


· Employee sexually harassed by another employee 04/11/96


· Claim made against the ABC Service Station for sexual harassment 02/10/97.

POLICY DOES NOT RESPOND



· Insured: Peter Smith Electrical Wholesaler (R.E.Brown Renewal Policy)


· Period of Insurance: 01/01/98 to 01/01/99


· Retroactive Date: 01/01/97


· Employee dismissed 04/10/97


· Claim made against the Peter Smith Electrical Wholesaler for unfair dismissal 02/02/98

POLICY RESPONDS



· Use of Email / Internet



· Interview Techniques



· Offering written or verbal references for past employees



Damages may not be limited simply to an employee’s lsot remuneration. It is now clear that employees can win compensation for mental distress after a dismissed worker was awarded $5,000 for shock, humiliation and distress.  On top of her lost remuneration payout, she received damages for the distress she suffered as a result of the dismissal.
